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DETAILED ACTION 

Response to Amendment 

1 . The preliminary amendment received June 9, 2006 has been entered. 

Specification 

2. Applicant is reminded of the proper language and format for an abstract of the 
disclosure. 

The abstract should be in narrative form and generally limited to a single 
paragraph on a separate sheet within the range of 50 to 150 words. It is important that 
the abstract not exceed 150 words in length since the space provided for the abstract 
on the computer tape used by the printer is limited. The form and legal phraseology 
often used in patent claims, such as "means" and "said," should be avoided. The 
abstract should describe the disclosure sufficiently to assist readers in deciding whether 
there is a need for consulting the full patent text for details. 

The language should be clear and concise and should not repeat information 
given in the title. It should avoid using phrases which can be implied, such as, "The 
disclosure concerns," "The disclosure defined by this invention," "The disclosure 
describes," etc. 

Claim Objections 

3. Claim 3 is objected to because the amendment to remove the alternative 
dependency of claim 3 did not strike one of the two claim numbers (i.e. "claim 1 or c l a i m 
2" results in "claim 12"). For the purposes of the art rejection below, claim 3 will be 
interpreted as being dependent upon claim 1 . Appropriate correction is required. 
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4. Claim 25 is objected to for having improper antecedent basis for the phrase "said 
test word". For the purposes of the art rejection below, claim 25 will be interpreted as 
being dependent upon claim 24 (based on the similarity of claims 9-1 1 with claims 24- 
26). 

5. Claims 14, 32, and 46 are objected to for the use of non-standard decimal 
notation (i.e. "1 ,5 octave"). For the purposes of the art rejection below, "1 ,5" will be 
interpreted at "1 .5". Appropriate correction is required. 

Claim Rejections - 35 USC § 101 

6. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

7. Claims 1-63 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. The claims are all drawn toward method steps 
which are neither 1 ) tied to a particular machine or apparatus, or 2) transform a 
particular article to a different state or thing. Two steps of "determining [a] perceptual 
reference level" are claimed in claim 1 ; however there is no 'particular machine or 
apparatus' nor is there a transformation of 'a particular article to a different state or 
thing'. Dependent claims 2-40 further define the steps of "determining" but do not 
remedy the deficiencies of claim 1 under the "machine or transformation test". 

8. Similarly, independent claim 41 includes steps of "evaluating" and "adjusting said 
signal processing parameters", which do not inherently or expressly require a "particular 
machine or apparatus" nor "transform a particular article to a different state or thing". 
The step of "adjusting said signal processing parameters" implies a transformation of an 
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audio input signal; however there is no positive recitation of a particular machine or 
apparatus to perform the processing, and no recitation of the steps needed to input and 
output said signal. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

10. Claims 1-4, 6, 7, 20-22, 27, 30, 31, and 40 are rejected under 35 U.S.C. 102(b) 
as being anticipated by Hochmair et al. (US Patent 4,577,641 ('641 )). 

Regarding claim 1, Hochmair teaches a method of adapting signal processing 
characteristics of a portable communication device to a hearing impaired user ("fitting 
hearing prosthesis to a patient having impaired hearing"; '641 title), comprising: 
determining a perceptual reference level (PRL) (e.g. "threshold", "most comfortable 
loudness", or "threshold of discomfort"; '641 Fig. 2) of a first stimuli signal (FSS) in a 
reference frequency band (RFB) by presenting said first stimuli signal (FSS) to said 
hearing impaired user (e.g. the first frequency of the "frequencies]... swept from 100Hz 
to 3160 Hz in 90 logarithmically equally spaced frequency steps"; '641 col. 3 lines 64- 
66), and obtaining perceptual judgements of a loudness of said first stimuli signal (FSS) 
from said hearing impaired user ("The user can then use both the visual and audio 
stimulation to determine his response to the signal"; '641 col. 4 lines 9-10), and 
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determining said perceptual reference level (PRL) of a second stimuli signal (SSS) in a 
further frequency band (FFB) (wherein the further frequency band is any set of 
frequencies in the sweep not including the "first" signal) by presenting said second 
stimuli signal (SSS) (wherein the "second stimuli signal" is any set signal of the sweep 
of frequencies subsequent to the "first" signal) to said hearing impaired user (e.g. 
another frequency of the "frequencies]... swept from 100Hz to 3160 Hz"), and 
requesting said hearing impaired user to compare a loudness of said second stimuli 
signal (SSS) with said loudness of said first stimuli signal (FSS) ("One preferred end 
result is the establishment of a generally uniform response, in loudness and quality, by 
the patient to input signals across the frequency spectrum of interest"; '641 col. 4 lines 
12-15). 

Regarding claim 2, Hochmair remains as applied above. 
Hochmair further teaches said portable communication device being a hearing 
aid ("hearing prosthesis"; '641 title). 

Regarding claim 3, Hochmair remains as applied above. 
Hochmair further teaches said portable communication device comprising 
compensation means for compensation of hearing loss ("hearing prosthesis"; '641 title). 



Regarding claim 4, Hochmair remains as applied above. 
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Hochmair further teaches a most comfortable level (MCL) being used for said 
perceptual reference level (PRL) ("establishment of a generally uniform response. ..by 
the patient... at most comfortable loudness"; '641 col. 4 lines 12-16). 

Regarding claim 6, Hochmair remains as applied above. 

Hochmair further teaches said first stimuli signal (FSS) comprises periodic 
signals ("generated signals are preferably a continuous sinusoidal wave"; '641 col. 3 
lines 61-63) and/or frequency band limited noise ("bandfiltered noise... can be used"; 
'641 col. 4 lines 22, 24). 

Regarding claim 7, Hochmair remains as applied above. 
See rejection of claim 6 wherein Hochmair teaches use of both "sinusoidal wave" 
sounds and "bandfiltered noise". 

Regarding claim 20, Hochmair remains as applied above. 

Hochmair further teaches letting the user vary a sound pressure level (SPL) of 
the first stimuli signal (FSS) until said perceptual reference level (PRL) is achieved 
("frequency response adjustment means is used by the patient... for varying the 
frequency response to obtain a response which is generally uniform in loudness"; '641 
col. 2 lines 16-20). 

Regarding claim 21, Hochmair remains as applied above. 
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Hochmair further teaches said second stimuli signal (SSS) (wherein the 'SSS' is 
a subsequent signal in the frequency sweep taught by Hochmair) comprising periodic 
signals ("generated signals are preferably a continuous sinusoidal wave"; '641 col. 3 
lines 61-63) and/or frequency band limited noise ("bandfiltered noise... can be used"; 
'641 col. 4 lines 22, 24). 

Regarding claim 22, Hochmair remains as applied above. 
See rejection of claim 21 above, wherein Hochmair teaches the 'SSS' being "a 
sound". 

Regarding claim 27, Hochmair remains as applied above. 

Hochmair further teaches said second stimuli signal (SSS) (i.e. stimulus signals 
of a frequency in the taught 'sweep' subsequent to the first signal) is of a kind similar to 
said first stimuli signal (FSS) (wherein the two stimulus signals taught by Hochmair 
differ only in frequency). 

Regarding claim 30, Hochmair remains as applied above. 

Hochmair teaches a sweep of frequencies from 100 Hz to 3160 Hz wherein one 
of ordinary skill in the art would recognize any of the frequencies could be considered a 
"first stimulus signal" (e.g. 100 Hz) and any subsequent signal in the sweep to be a 
"second stimulus signal". Therefore the dividing line between "first" and "second" is 
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arbitrary, and the resulting "reference frequency band" would inherently differ from the 
"further frequency band". 

Regarding claim 31, Hochmair remains as applied above. 

Hochmair further teaches the step of determining (claim 1 ) is repeated with 
several substantial mutually exclusive ("generating the signal in steps"; '641 col. 4 lines 
3-4) said further frequency bands ("90 logarithmically equally spaced frequency steps"; 
'641 col. 3 lines 65-66). 

Regarding claim 40, Hochmair remains as applied above. 

Hochmair further teaches said comparing a loudness of said second stimuli 
signal (SSS) with said loudness of said first stimuli signal (FSS), is performed to 
establish equal loudness ("One preferred end result is the establishment of a generally 
uniform response, in loudness and quality"; '641 col. 4 lines 12-14). 

Claim Rejections - 35 USC § 103 

1 1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

12. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
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the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

13. Claims 5, 8, 12-19, 23, 28, 29 and 32-39 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Hochmair et al. (US Patent 4,577,641 ('641 )) as applied to 
claim 1 above. 

Regarding claim 5, Hochmair remains as applied above. 

Hochmair further teaches an uncomfortable level (UCL) [can also be] used for 
said perceptual reference level (PRL) ("The adjustments can also be made at hearing 
threshold and at threshold of discomfort"; '641 col. 2 lines 22-24) for the benefit of 
establishing a dynamic range of hearing. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the single 'MCL' measurement taught by Hochmair with the 
threshold and discomfort level measurements also taught by Hochmair For the 
purposes of the art rejection below, of establishing a dynamic range of hearing of the 
patient. 



Regarding claim 8, Hochmair remains as applied above. 
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See rejection of claim 1 above, where Hochmair teaches said first stimuli signal 
(FSS) comprises a sequence of sounds ("frequencies]... swept from 100Hz to 3160 Hz 
in 90 logarithmically equally spaced frequency steps"; '641 col. 3 lines 64-66). 

Regarding claim 12, Hochmair remains as applied above. 

See rejection of claim 1 above, wherein Hochmair teaches the said reference 
frequency band (RFB) is a sub-band of an audible frequency band ("frequencies]... from 
100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 13, Hochmair remains as applied above. 

See rejection of claim 1 above, wherein Hochmair teaches said reference 
frequency band (RFB) is a sub-band of a frequency band from 100 Hz to 10 kHz ("100 
Hz to 3160 Hz"). 

Regarding claim 14, Hochmair remains as applied above. 

See rejection of claim 1 above, wherein Hochmair teaches said reference 
frequency band (RFB) has a width of 1.5 octave[s] (100Hz approximately corresponds 
to note G 2 wherein 3160 Hz approximately corresponds to note G 7 , spanning 
approximately 5 octaves.) 

Regarding claim 15, Hochmair remains as applied above. 
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See rejection of claim 14 above, wherein Hochmair teaches said reference 
frequency band (RFB) has a width of one octave. 

Regarding claim 16, Hochmair remains as applied above. 
See rejection of claim 14 above, wherein Hochmair teaches said reference 
frequency band (RFB) has a width of 2/3 octave. 

Regarding claim 17, Hochmair remains as applied above. 
See rejection of claim 14 above, wherein Hochmair teaches said reference 
frequency band (RFB) has a width of 1/3 octave. 

Regarding claim 18, Hochmair remains as applied above. 
See rejection of claim 1 above, wherein Hochmair teaches said reference 
frequency band (RFB) is a band from 500 Hz to 1 kHz ("100 Hz to 3160 Hz"). 

Regarding claim 19, Hochmair remains as applied above. 
See rejection of claim 1 above, wherein Hochmair teaches said reference 
frequency band (RFB) is a band from 250 Hz to 800 Hz ("100 Hz to 3160 Hz"). 

Regarding claim 23, Hochmair remains as applied above. 
See rejection of claims 1 and 8 above, where Hochmair teaches said second 
stimuli signal (SSS) comprises a sequence of sounds ("frequencies]... swept from 
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100Hz to 3160 Hz in 90 logarithmically equally spaced frequency steps"; '641 col. 3 
lines 64-66). 

Regarding claim 28, Hochmair remains as applied above. 

Hochmair further teaches said further frequency band (FFB) is a sub-band of an 
audible frequency band ("100 Hz to 3160 Hz" wherein arbitrarily dividing the band into a 
"reference frequency band" and "further frequency band" still results in the "FFB" being 
a sub-band of an audible range). 

Regarding claim 29, Hochmair remains as applied above. 

Hochmair further teaches said further frequency band (FFB) is a sub-band of a 
frequency band from 100 Hz to 10 kHz ("100 Hz to 3160 Hz" wherein arbitrarily dividing 
the band into a "reference frequency band" and "further frequency band" still results in 
the "FFB" being a band "from 100 Hz to 10 kHz"). 

Regarding claim 32, Hochmair remains as applied above. 

Hochmair teaches the entire frequency band being tested being from 100 Hz (G2) 
to 3160 Hz (G 7 ); wherein one of ordinary skill would know placement of the arbitrary 
boundary between "reference frequency band" and "further frequency band" at about 1 
kHz would produce two separate bands, both having a width greater than 1 .5 octaves. 



Regarding claim 33, Hochmair remains as applied above. 
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See rejection of claim 32 above. 

Regarding claim 34, Hochmair remains as applied above. 
See rejection of claim 32 above. 

Regarding claim 35, Hochmair remains as applied above. 
See rejection of claim 32 above. 

Regarding claim 36, Hochmair remains as applied above. 

Hochmair teaches the entire sweeping 90 frequencies in a frequency band from 
100 Hz (G2) to 3160 Hz (G7); wherein defining a boundary and naming one group a 
"reference frequency band" and another group a "further frequency band" is arbitrary. 
As such, Hochmair teaches a band from 100 Hz to 3160 Hz, wherein an example 
arbitrary boundary may exist at roughly 1 kHz, creating a "further frequency band 
between 100 Hz and 1 kHz ("a band from 100 Hz to 500 Hz"). 

Regarding claim 37, Hochmair remains as applied above. 

Hochmair teaches the entire sweeping 90 frequencies in a frequency band from 
100 Hz (G2) to 3160 Hz (G 7 ); wherein defining a boundary and naming one group a 
"reference frequency band" and another group a "further frequency band" is arbitrary. 
As such, Hochmair teaches a band from 100 Hz to 3160 Hz, wherein an example 
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arbitrary boundary may exist at roughly 1 kHz, creating a "further frequency band 
between 1 00 Hz and 1 kHz ("a band from 250 Hz to 500 Hz"). 

Regarding claim 38, Hochmair remains as applied above. 

Hochmair teaches the entire sweeping 90 frequencies in a frequency band from 
100 Hz (G 2 ) to 3160 Hz (G 7 ); wherein defining a boundary and naming one group a 
"reference frequency band" and another group a "further frequency band" is arbitrary. 
As such, Hochmair teaches a band from 100 Hz to 3160 Hz, wherein an example 
arbitrary boundary may exist at roughly 2 kHz, creating a "further frequency band 
between 100 Hz and 2 kHz ("a band from 1 kHz to 2 kHz"). 

Regarding claim 39, Hochmair remains as applied above. 

Hochmair further teaches the band of frequencies of 1 00 Hz to 31 60 Hz being 
exemplary ("an audio range such as from 100 Hz to 3160 Hz"; '641 col. 2 lines 13-14), 
as well as 'Audio Band' is defined as "between the range of 10 Hz and 17 kHz" ('641 
col. 3 lines 7-10. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the exemplary range taught by Hochmair with an extended range as 
suggested by Hochmair based on the requirements of the design and the specific needs 
of the patient being tested. 

Hochmair teaches the entire sweeping 90 frequencies in a frequency band from 
100 Hz (G 2 ) to 3160 Hz (G 7 ); wherein defining a boundary and naming one group a 
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"reference frequency band" and another group a "further frequency band" is arbitrary. 
As such, Hochmair teaches a band from 100 Hz to 3160 Hz, wherein an example 
arbitrary boundary may exist at roughly 1 kHz, creating a "further frequency band 
between 1 kHz to 3160 Hz ("a band from 2 kHz to 4 kHz"). 

14. Claims 9-11, 24-26, and 41-59 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Hochmair et al. (US Patent 4,577,641 ('641 )) in view of Franklin (US 
Patent 4,139,730 (730)). 

Regarding claim 9, Hochmair remains as applied above. 

Hochmair does not explicitly teach said sound being a test word. 

In the same field of endeavor, Franklin teaches a sound being a test word ("In 
one embodiment of the process, the phrase 'Ah, ah, baby, clap, clap, clap, clap,' spoken 
by a female, has been used as the speech pattern"; '730 col. 2 lines 28-30) for the 
benefit of determining loudness levels across certain frequencies using actual words. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the comfort level measurements taught by Hochmair with the use of 
spoken phrases as taught by Franklin for the benefit of determining loudness levels 
across certain frequencies using actual words. 

Regarding claim 10, Hochmair and Franklin remain as applied above. 
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Franklin further teaches said test word having a spectral energy content of which 
an effective part is within said reference frequency band (RFB) ("This speech pattern 
was filtered using various low-frequency cutoff points of 250, 500, 1000, 2000, and 4000 
Hz"; 730 col. 2 lines 33-34 wherein the RFB taught by Hochmairis in the range of 
"100Hz to 3160 Hz"). 

Regarding claim 11, Hochmairand Franklin remain as applied above. 

Franklin further teaches said test word is chosen according to everyday word 
usage of said hearing impaired user (while Franklin teaches one specific phrase used 
as an example, Franklin states "use of familiar words and phonemes provides test 
results which reflect more accurately the frequencies at which amplification assistance 
is desired and the extent of such assistance"; 730 col. 1 lines 44-47). 

Regarding claim 24, Hochmair remains as applied above. 
Hochmair does not explicitly teach said sound of said second stimuli signal (SSS) 
being a test word. 

In the same field of endeavor, Franklin teaches a sound being a test word ("In 
one embodiment of the process, the phrase 'Ah, ah, baby, clap, clap, clap, clap,' spoken 
by a female, has been used as the speech pattern"; 730 col. 2 lines 28-30) for the 
benefit of determining loudness levels across certain frequencies using actual words. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the second stimuli signal taught by Hochmair with the use of spoken 
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phrases as taught by Franklin for the benefit of determining loudness levels across 
certain frequencies using actual words. 

Regarding claim 25, Hochmairand Franklin remain as applied above. 

See rejection of claim 10 above, where Franklin teaches spectral content of test 

words. 

Regarding claim 26, Hochmairand Franklin remain as applied above. 
See rejection of claim 1 1 above, where Franklin teaches using words familiar 
with the patient in the testing. 

Regarding claim 41, Hochmair teaches a method of adapting signal processing 
characteristics of a portable communication device to a hearing impaired user ("fitting 
hearing prosthesis to a patient having impaired hearing"; '641 title), comprising: 
evaluating a hearing impairment of said hearing impaired user ("a frequency sweep of 
the sound processor input is used for adjustment of frequency response to the patient's 
particular needs"; '641 col. 2 lines 5-7) by presenting at least one stimuli signal (SS) 
(e.g. the first frequency of the "frequencies]... swept from 100Hz to 3160 Hz in 90 
logarithmically equally spaced frequency steps"; '641 col. 3 lines 64-66) to said hearing 
impaired user, and obtaining perceptual judgements of a predetermined attribute of said 
at least one stimuli signal (SS) from said hearing impaired user ("The user can then use 
both the visual and audio stimulation to determine his response to the signal"; '641 col. 
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4 lines 9-10), and adjusting said signal processing parameters of said portable 
communication device according to said perceptual judgements of said at least one 
stimuli signal (SS) ("frequency response adjustment means is used by the patient or 
operator for varying the frequency response to obtain a response which is generally 
uniform in loudness"; '641 col. 2 lines 16-20). 

Hochmair does not explicitly teach said at least one stimuli signal (SS) 
comprising a set of test words, said test words each having a spectral energy content of 
which an effective part is within one restricted frequency band selected from a set of 
restricted frequency bands. 

In the same field of endeavor, Franklin teaches a stimuli signal (SS) comprising a 
set of test words ("In one embodiment of the process, the phrase 'Ah, ah, baby, clap, 
clap, clap, clap,' spoken by a female, has been used as the speech pattern"; 730 col. 2 
lines 28-30) said test words each having a spectral energy content of which an effective 
part is within one restricted frequency band selected from a set of restricted frequency 
bands ("This speech pattern was filtered using various low-frequency cutoff points of 
250, 500, 1000, 2000 and 4000 Hz"; 730 col. 2 lines 32-34) for the benefit of 
determining loudness levels across certain frequencies using actual words. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the comfort level measurements taught by Hochmair with the use of 
spoken phrases as taught by Franklin for the benefit of determining loudness levels 
across certain frequencies using actual words. 
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Regarding claim 42, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said portable communication device being a hearing 
aid ("hearing prosthesis"; '641 title). 

Regarding claim 43, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said portable communication device comprising 
compensation means for compensation of hearing loss ("hearing prosthesis"; '641 title). 

Regarding claim 44, Hochmair and Franklin remain as applied above. 

Franklin further teaches said test word is chosen according to everyday word 
usage of said hearing impaired user (while Franklin teaches one specific phrase used 
as an example, Franklin states "use of familiar words and phonemes provides test 
results which reflect more accurately the frequencies at which amplification assistance 
is desired and the extent of such assistance"; 730 col. 1 lines 44-47). 

Regarding claim 45, Hochmair and Franklin remain as applied above. 

Hochmair further teaches the said restricted frequency band is a sub-band of the 
audible frequency band ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64- 
66). 

Regarding claim 46, Hochmair and Franklin remain as applied above. 
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Hochmair further teaches said restricted frequency band having a width of 1 .5 
octave[s] (100Hz approximately corresponds to note G2 wherein 3160 Hz approximately 
corresponds to note G 7 , spanning approximately 5 octaves.) 

Regarding claim 47, Hochmair and Franklin remain as applied above. 
See rejection of claim 46 above, wherein Hochmair teaches said restricted 
frequency band having a width of one octave. 

Regarding claim 48, Hochmair and Franklin remain as applied above. 
See rejection of claim 46 above, wherein Hochmair teaches said restricted 
frequency band having a width of 2/3 octave. 

Regarding claim 49, Hochmair and Franklin remain as applied above. 
See rejection of claim 46 above, wherein Hochmair teaches said restricted 
frequency band having a width of 1/3 octave. 

Regarding claim 50, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said restricted frequency band is a band from 500 Hz 
to 1 kHz ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 51, Hochmair and Franklin remain as applied above. 
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Hochmair further teaches said restricted frequency band is a band from 250 Hz 
to 800 Hz ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 52, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said restricted frequency band is a band from 100 Hz 
to 500 Hz ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 53, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said restricted frequency band is a band from 250 Hz 
to 500 Hz ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 54, Hochmair and Franklin remain as applied above. 
Hochmair further teaches said restricted frequency band is a band from 1 kHz to 
2 kHz ("frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 55, Hochmair and Franklin remain as applied above. 

Hochmair further teaches the band of frequencies of 1 00 Hz to 31 60 Hz being 
exemplary ("an audio range such as from 100 Hz to 3160 Hz"; '641 col. 2 lines 13-14), 
as well as 'Audio Band' is defined as "between the range of 10 Hz and 17 kHz" ('641 
col. 3 lines 7-10. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the exemplary range taught by Hochmair with an extended range as 
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suggested by Hochmair based on the requirements of the design and the specific needs 
of the patient being tested. 

Hochmair further teaches said restricted frequency band is a band from 2 kHz to 
4 kHz (e.g. "frequencies]... from 100 Hz to 3160 Hz"; '641 col. 3 lines 64-66). 

Regarding claim 56, Hochmair and Franklin remain as applied above. 

Hochmair further teaches letting the user vary said predetermined attribute until 
said predetermined perceptual level is achieved ("frequency response adjustment 
means is used by the patient... for varying the frequency response to obtain a response 
which is generally uniform in loudness"; '641 col. 2 lines 16-20). 

Regarding claim 57, Hochmair and Franklin remain as applied above. 

Hochmair further teaches the step of evaluating (claim 41 ) is repeated with 
several substantial mutually exclusive ("generating the signal in steps"; '641 col. 4 lines 
3-4) said restricted frequency bands ("90 logarithmically equally spaced frequency 
steps"; '641 col. 3 lines 65-66). 

Regarding claim 58, Hochmair and Franklin remain as applied above. 

Hochmair further teaches said hearing impaired user being presented with at 
least two stimuli signals (SS) ("90 logarithmically equally spaced frequency steps"; '641 
col. 3 lines 65-66). 
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Regarding claim 59, Hochmair and Franklin remain as applied above. 

Hochmair further teaches said predetermined attribute being a perceptual 
hearing level ("establishment of a generally uniform response, in loudness"; '641 lines 
12-13). 

1 5. Claims 60-63 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Hochmair et al. (US Patent 4,577,641 ('641)) in view of Franklin (US Patent 4,139,730 
(730)) as applied to claim 41 above, and further in view of Ullrich (US PGPub 
2002/0126859 ('859)). 

Regarding claim 60, Hochmair and Franklin remain as applied above. 

Neither Hochmair nor Franklin explicitly teach said predetermined attribute being 
consonant discrimination. 

Hochmair does further teach "establishment of a generally uniform response, 
in. ..quality" ('641 col. 4 lines 13-14). 

In the same field of endeavor, Ullrich teach both "intelligibility" and "clarity" 
increasing at the higher frequencies (i.e. between about 500 Hz and 5 kHz) ('859 Figs. 
3-4). 

One of ordinary skill in the art would recognize that this frequency band is largely 
made up of consonant sounds, wherein most vowel sounds occur at lower frequencies. 
Therefore, the combination of Hochmair and Franklin, teaching use of familiar words 
and band-limiting (Franklin) and establishment of "a generally uniform response, in 
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loudness and quality" (Hochmair) inherently accounts for consonant discrimination by 
allowing the patient to determine an appropriate "loudness" in the bands wherein 
consonants lie. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the combination of Hochmair and Franklin to further target the higher 
frequencies, as these frequencies are more useful for speech intelligibility and clarity 
(due to the consonant concentration in the higher frequencies) as taught by Ullrich. 

Regarding claim 61, Hochmair and Franklin remain as applied above. 
Neither Hochmair nor Franklin explicitly teach said predetermined attribute being 
intelligibility. 

Hochmair does further teach "establishment of a generally uniform response, 
in. ..quality" ('641 col. 4 lines 13-14). 

In the same field of endeavor, Ullrich teach both "intelligibility" and "clarity" 
increasing at the higher frequencies (i.e. between about 500 Hz and 5 kHz) ('859 Figs. 
3-4). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the combination of Hochmair and Franklin to further target the higher 
frequencies, as these frequencies are more useful for speech intelligibility and clarity as 
taught by Ullrich. 

Regarding claim 62, Hochmair and Franklin remain as applied above. 
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Neither Hochmair nor Franklin explicitly teach said predetermined attribute being 

clarity. 

Hochmair does further teach "establishment of a generally uniform response, 
in. ..quality" ('641 col. 4 lines 13-14). 

In the same field of endeavor, Ullrich teach both "intelligibility" and "clarity" 
increasing at the higher frequencies (i.e. between about 500 Hz and 5 kHz) ('859 Figs. 
3-4). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the combination of Hochmair and Franklin to further target the higher 
frequencies, as these frequencies are more useful for speech intelligibility and clarity as 
taught by Ullrich. 

Regarding claim 63, Hochmair and Franklin remain as applied above. 

Neither Hochmair nor Franklin explicitly teach said step of obtaining (claim 41) 
being repeated with a further predetermined attribute. 

Hochmair does further teach "establishment of a generally uniform response, in 
loudness and quality" ('641 col. 4 lines 13-14). 

In the same field of endeavor, Ullrich teach both "intelligibility" and "clarity" 
increasing at the higher frequencies (i.e. between about 500 Hz and 5 kHz) ('859 Figs. 
3-4), though "intelligibility" and "clarity" are not the same measurement, and therefore 
have separate peaks. The combination of Hochmair and Franklin teaches using familiar 
words as stimuli to patients. Those words are bandlimited, wherein the band is "swept" 
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up over a typical auditory band. As "intelligibility" and "clarity" have separate frequency 
response curves, "sweeping" the frequency of the stimulus will inherently target a 
"further predetermined attribute"; wherein the combination teach attributes including 
"loudness", "intelligibility", "clarity", and "consonant discrimination". 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the combination of Hochmair and Franklin to further target the higher 
frequencies, as these frequencies are more useful for speech intelligibility and clarity as 
taught by Ullrich. 

Conclusion 

16. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

a. Slavin (US Patent 4,489,610) teaches a computerized audiometer. 

b. Engebretson et al. (US Patent 4,548,082) teaches programming hearing 
aides, including speech intelligibility and other patient customizations. 

c. Rohrer et al. (US Patent 3,989,904) teaches a method an apparatus for 
setting an aural prosthesis to provide custom corrections. 

d. Voroba et al. (US Patent 4,759,070) teaches a patient controlled master 
hearing aid. 

e. Davis et al. (US Patent 6,201 ,875) teaches a hearing aid fitting system. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JESSE A. ELBIN whose telephone number is (571)270- 
3710. The examiner can normally be reached on Monday through Friday, 9:00am to 
6:00pm EDT. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Curtis Kuntz can be reached on (571 ) 272-7499. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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